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"HIGH COURT MATTER

_ (RTIRELATED)
F. No. 8(1)/2013-CC )
Government of India
Ministry of Tourism
(RTI Cel)
- C-{, Hutments,

Dalhousie Road,
New Delhi-110011
----------------------- - Date: 10.10.2013
OFFICE MEMORANDUM

Subject;: Judgment of the Hon’ble High Court of Delhi in the matter of [W.P. (C)
3660/2012] - in: respect of Right to lnformatlon Act, 2005.

- In the matter of W.P. (C) 3660i2012 the Hon'ble High Court of Delh: has
directed the Ministry of ‘Tourism to circulate its judgment on this petition-to all the
CPIOs/PIOs of the Govt. of India and other Public Authorities for information and
guidance. Accordingly a copy of the above said judgment is -attached herewﬂh for
information and gwdance of CPIOs/PIOs of the Govt. of India and other Public
Authorities.

2. The Ministries Departments of Govt. of India and other-Public Authorities are

requested to circulate the above said orders of the Hon'ble High Court to ail the ~

Public Authorities under their administrative control for information and d guidance.

il Deputy Secreta"y (RTi )
- To,

| T 1. The Secretanes of all Mlms*neleepartments of Govt. of lndla
2. Union Public Service Commission/Lok Sabha: Secretanathajya Sabha
~ President's Secretariat/Vice- Pre31dents Secretarrat/Prlme Mlmsters

-......Office/:Planning.Commission.
3. Staff Selection €ommission. CGO Complex LOdI Road New Delhl

4. Office of the Comptroller & Auditor General of Indla 10 Bahadur Shah

- Zafar Marg; New Delhi.
5. Central Information Comm;sswn/State fnformat[on Commrss;ons

. gz to: Chief Secretanes of ai! the Statesfm s

The gwdelmes conta:ned in the Annexure apply mutatis mutandis to the pubhc. -

authorities under the State Governments/UTs ‘also. Accordingly’ the State
Governments/UTs may Mke to'issue similar guidelines for the:r pubhc authonties also

74

(S.K. Chakrabarty)

Deputy Secretary (RT1) 7

e Chakraba,cﬁij/ o

g
/‘cé;@(f;ﬁ-@ﬂz‘z— Zz.
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f 3 IN THE HIGH COURT OF DELHI AT NEW DELHI

_______________________ Date of Decision: 13 065.2613
: WP (9] 3660/2012 &CM7664/201 (stay) e
UNION OF INDIA
..... Petitioner
Through: Mr Neeraj Chaudhan CGSC, Mr. Akshay
Chandra and Mr. Rav;yotSmgh Advs,
versus
" VISHWAS BHAMBURKAR
: _ ) A TEhL Respondent
Through:  respondent in s T AL "
. CORAM:

'H(}"*J ’BLE MR, JUSTICE VK. JAIN

VKJAIN J. (ORAL)

JUDGMENT

The respondent ﬁled an apphcatlon on 14 52011 w1th the PIO m the

. Mmzstxy of Tounsm, PSW D1V1s1on, seekmg an authentlcated photocopy along
 with. the.file notings. of the PIO_]BCf Report for Development of Ayurvedzlc Health

] 'Resort and Herbal Garden at Vagamon ‘Which was submztted bv the Depa.rtment of

| ‘Tourism, Govemment of Keérala in December 2005 and was beanng ﬁIe number :
426/D(CN) dated 20.02. 2006, " ' ' '

2

In his reply, the PIO stated that the sald project report had not been received

in the l\ﬂ'lmstry of 1 ou.nsm Bemfr dzssausﬁed with the reply furnished by the PIO,

W P.(C) 3660/20)2 i Page of 7



the respondent pefe'rf 1 an appea’ bofore dhe First A‘z“e_.xe ¢ Authority. The
foliowing was the order passed by tize First Appéﬂaif‘ A 1:13"11}

"~ “Taoe woting initisls on the cover page of the Preisct Report

produczed by Shri. Bhamburkar suggest that Tie Repori was

“.teceived in MOT. However, since it is only a phofocopy, its

. .authenti~ity cannot be taken for granted. CPIT & Asstt. DG
{PSW) is directed to make a thorough search for the said
Project Report and records pertaining to its receipt and
movement in the Ministry. If the Repori is traced, its

authenticated copy will be supplied by the CPIO to the
applicant. If the Report is not traceable,-but records are found

- which confirm: that the Report was received in the MOT, a
report may be lodged with Police regarding the missing
documents. An intimation to this effect may then be conveyed
to the applicant by the CPIO. In case neither the Project Report ;
nor any records of its receipt in Ministry are available, the
applicant may be so informed by the CPIO Action has to be
taken within 15 days”.

3, Being still dissatisfied, the respondent preferred a seceﬁ&' appezl before the |

'Centrai Informaheu Ce*m‘nssmn Dlmng the comse of bearmg beiore the

CO"“L‘Lbb:.OIl the ,;pgeie ant pro ee.:,e. ';:a pht Iowp _,r of a report pm‘x._mv to be '_

signed b‘ Departinent of Tourism, Govemment of Kerala m Decembw 20{)5 The

aforesald. repert pemorte«;i to be mgped Dv V&TIOUS ofﬁt:lals The PIO conﬁrmed that

R the sxenamre% ‘of the- th’*n Jerds beere:razv ‘VIr Amltabh Kant .and: D‘-xrector Mrs;: -

‘Leena Naraan SLV, however; eaated thm there was no trace of the sa;d Report m g

the Mmlstry nor

y other relevant papers were avaﬂable to indicate the presence ‘

of ‘such - Y‘«’?DOI’E The- f"emm;ssmn ﬂ‘erefore dlrected Secretary, V_hmstry of',_' i,

Tourism to inquire into ‘the matter and send hlS report to the appellant and the
| Commission. In thls regard the: Comm<:s1on observed that either the PIO. or some
) other of*’icer could be hu_m g &u in fe nation or the 1'epolr’t bemg submitied could be

forﬁed or it could be a conspiracy b‘f which f"xe report and all. assoolated papers

W.P.(C) 3660/2012 ' Page 2of 7~



were taken away from the Government. ‘Being aggrieved from the order of the

- .Commlssron, the Union of India is before this Court by way of this writ petmon
4'. Vide an interim- ordet; this Court directed the petitioner to place on record

_ the fact finding report of the Ministry of Tourism, Government of India and also -
directed that copy of the report be provided to the respondent. A perusal of the said-
report would show that the officer who conducted. the said ; mqulry reported that -
there was no documentary record in the Mxmstry to show that the ongmal report

- was received in the year 2006. He concluded beyond reasonable doubt that rhe.
original project documents on the subject rnei-terwas not available iri the Mmrstry
of Tourism. However, the said report does not indicate that any attempt was made

' to contact the then Iomt Secretary (T) and Director (T) whose 81gnamres on the

" photocopy of the report were admitted by the PIO before the Commission, to- find

-out. when, . where, .and in what circumstances they had. signed the . documen‘ts‘ :
photocaopy of— Which ~was produced before the Commission. In my view, it was
- incumbent upon the officer who conducted the 1 mqun'y into the matter to contact the o -
: above referred officers and inquire from them about the aforesaid report before 75
takmg the ﬁnal v1eW m the matter There is 0o explanatlon at this stage as to why ;
_,,I___no such attempt was made The unpressmn whrch I get 111 these c1rcumstances is:
that the petxtroner somehow wants to avord a pr0per mquu'y 111 tenns of the
.: ; dJrect:ons given by the Commissmn S ek e 8 |
- =Ehe: ieamed counsel for the petihoner assalled the order of the Comrmssron s e i
- 'pnrnanly on the g*ound that the Rrght to Informauon Act does not authonze the"
Commrssron to direct an mquu'y of thls nature by the department concern, though
the Commission 1tseif can make saeh an mqurry as it aeems appropnate Reference
in this regard is made to the provisions contained in Section 19(8) of the Act. A ,
..carcful perusal of sub section (8) of Section 19 would show that the Commission =

has the power to require the public authority to take any such steps as may be " -

W.P.(C) 3560/2012 - : Page 3 of 7



" include the steps soeo:ﬁPd n ciause (1) to (1v) but the suo-spctlon does not exclude

any @iacr step which the Commission mardcem necessary to secure compliance .

-

J} the provisions of the Act. In other woru:,, the steps emumerated in clause (i) to

(iv) -are mcluswe and mot exhaustlve of the powers of the Commission in this

Iega;rd
o. The Right to Iniormanon Actisa pfogresmvﬂ- fegislation "nmed at provxdmg,

1o the ciiizeas, access to the informdhon which before the said Act came into force .

could not be claimed as a matter of right. The intent behind enactment of the Act is -

to disclose the information to the maximum extent possib}s—_subject of course to

certain safeguards and exemptions. Therefore, Wwhile nterpreting the provisions of -

the Act, the Court nesds to take a view which wouid advance the objectives behind
epaciment of the Act, instead of taking a restrictive and hyper-techitical approach

f%m:;x would obstmct the flow of information to the citizens.

g Thl% car hﬁrdly be dxsputed that 1f \,eﬂam :momzatmn :s avaliab]e w:th |

X

under me Afct unjesb such mformatlon 18 exempted ﬁ'om dlsclosure under one or

more pro /13:0n8 of the Act. It 18 rot unoommon in'the governme ent departments to

svade eirsolosure of the mformatlon takmg the standard plea that the information

“sougat’ vy iBg ap;:xhcapé: is ot avadabie O?dmamk' the mformation which at some
M pomt of tm:le or thc other was ava;llable in thc records of the govemmont should

contmue to be avaJIable wﬂh the concemed deparhnent unless it has been

T dsstroy edi in zcoor:ianca with the 1 zles f*arred b}f hat deyartment for destructlon of

old record. Ther,efore Whenever an mformatlon is sought and it is not roachly
ayailable, :s:o*oucn attempt ﬂeea 3 to be made to -oarch and locate the mformatlon

wherever 1t may be avallable. It is only m a case where desp1te a thorough search

rviri.c Z*i“%ﬂﬂ"‘f, i;zrt nfornauor musu nocessamy be s}‘- red Wlth the apphcant ‘

and inquiry made by the rf:SponsﬂJle oﬁicer 1t is concluded that the information’

W.P.(C) 3660/20i2 . : Page 4 of 7
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- sought by the applicant cannot be traced Oor was never available with the

govemment or has been destroyed in ‘accordance with the rules of the eo;ncemed
department that-the-CPIO/PIO- would be jusﬁﬁed in expressing his inabil'lty- to
provide the desired information. Even in the case where it is found that the desired
information though available in the record of the government at some pomt of time,
cannot be traced despite best efforts made in this regard, the department concerned

_must necessarily fix the responsxbﬂtty for the loss of the record and take
appropnate departmental action against the officers/ officials respons1ble for loss of |

the record. Unless such a course of actmn is adopted, it would be possﬂﬂe for any
department/ office, to deny the. information which OthBI'W]SG is not exempted from
drsclosure, whetever the said depa;rtment/ office ﬁnds it mconvement to bring such
information into pubhc domain, and that in turn, would necessanly defeat the very
objective behmd enactment of the nght to Information Act. WLy

8. Smee the Comrmssmn has the" “power to drreet drsclosure of mformatlon .

provided, it is not exempted from sueh dlsclosure, it would- a’ 0. have the. -

-Jurisdiction to direct. an Inquiry into the matter wherever it is elalmed by. the

PIO/CPIO that the mformauon sought by the apphcant is not traceable/ readrly '

___i__traceable/ currently traceable. Even ina case where the PIO/CPIO takes a plea that
 the mformauon sought by the apphcant was never avaﬂable w1th the government Al
3 _ but the Commrssmn on the basrs of the matenal avallable to' 1t forms a pnma facle -

- Opinion. that the sa:d mformahon was in fact avarlable Wlth the govemmeut, at g s
" ‘would : be ]ustlﬁed m duectmg an’ mqulry by a respons1ble officer of - the

department/ office concerned, to again look into the matter rather ‘deeply and verify
whether sueh an ‘information wa<‘ er‘tuaJy avez_ahle in” the records of the ‘|

government .at sorme point of time or not. After all, it is quite possible that the

requrred mformatlon - may be Ioeated ifa therough search is made in which event, it

meould be pos<:1ble to supply it to the appheant Fear of dlscrplmary action, against -

W.P.(C) 3660/2012. : . Page 50f 7



= 'r -chrectwns of the COH]II]]SSIOB be camed ot by an ofﬁcer not ‘below the rank of &

- : ~.

the person reapm%n,;e for kss of the mformahon will also work as a deterrence
against the willful suppression of the information, by vested interests. Tt would also
by the department/ offy 1ce concerned. Whether in a particular case, an ingquiry ought

to ‘be made by the Commission or by the ofhce" of the deparmment/ office

= Lg;" 3

~be open 1o the Commission, to make an inguiry itself instead of directing an inquiry.

‘ concemed is a matter to be decided by the Commission in the facts and - -

circumstances of each such case : -

9. In the case befors this Couft as noted earfier; the PIO, who appeared. before

the Commission and z2dmitted that the photocopy of the report made available te_
the Commission was signed by the eoncemed Joint SuCP“idi'}? and Dlrector at the

relevant time. Prima facie, they would have signed the doeurnents only if they ‘had

ither e original report or its copy. The ep-f.’iore:zme:n rn.a_e on the cover

of the documents would show that the report/ copy on wh;ch endorsement was

- made was mg:aed E;u the becretary, Tounsm Gevern‘rshnv: f K dia Had' a

tberou_ﬂ INGUiry beeﬂ rnaée by mqumng rrom the concemed ez*mer 10 ﬁnd out as -

0 Where when ﬂrsq m Wﬁ&n c:rcumstances rney ﬁaci S gned me documente 1t could! s 1

have been poas#)ir 10 Ecnmte the report in the recc}fds of the rgm emmem

| SRR 3; tue TEE30RE »Lmed here_nabove. 1 find no rnent m the writ petition and

' i‘ffze same is ,i’:‘:‘(—:‘i} y dis m*s:,ed. The m‘renm erder s:iat@} 16,2012 stands vacated. Tn

e my view, ..he- in qw,ry eoutmcted by the petmoner in eomphance of the order passed'

by the Comimis e;i on '17.4.2012 was not at all- eatzsf‘actem i m therefore

. directed that a mgrough and meamngﬁxl mqurry m terms of the prowsrons of the

Jomt Secretary to the Govemment within exght weeks from edny and a copy each

 of the said report shall be provxded to the Cormmssmn as well as to the respondent

before t]ns Court.




g

i #

11.  The petitioners are directed to circulate a copy of this order to all.the

CPIOs/PIOs. of the Government of Indi and other Public Authorities, within. four
weeks for information and guidance. ~ . ' )

There shall be no orders as to COsts.

_ “V.K: JAIN, §
SEPTEMBER 13, 2013/,

W.P.(C) 36601202 Page 7 of 7



